United States Patent and Trademark Office 


UNITED STATES DEPARTMENT OF COMMERCE 
United States Patent and Trademark Office 
Address: COMMISSIONER FOR PATENTS 
P.O. Box 1450 

Alexandria, Virginia 223 1 3-1450 
www.uspto.gov 


APPLICATION NO. 


FILING DATE 


FIRST NAMED IN VENTOR 


ATTORNEY DOCKET NO. 


CONFIRMATION NO. 


09/761,153 


01/17/2001 


7590 08/23/2004 

G. E. EHRLICH (1995) LTD. 
c/o ANTHONY CASTORINA 
SUITE 207 

2001 JEFFERSON DAVIS HIGHWAY 
ARLINGTON, VA 22202 


David Swisa 


00/21263 


3699 


EXAMINER 


MENDOZA, MICHAEL G 


ART UNIT 


PAPER NUMBER 


3731 

DATE MAILED: 08/23/2004 


Please find below and/or attached an Office communication concerning this application or proceeding. 


PTO-90C (Rev. 10/03) 


Office Action Summary 

Application No. 

09/761,153 

Applicant(s) 

SWISA, DAVID 

Examiner 

Michael G. Mendoza 

Art Unit 

3731 



- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 


A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)K1 Responsive to communication(s) filed on 28 June 2004 . 
2a)D This action is FINAL. 2b)^ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) M Claim(s) 1-3 and 5-15 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) M Claim(s) 1-3 and 5-15 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-1 52. 

Priority under 35 U.S.C. § 1 1 9 

1 2)Q Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 1 9(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2.D Certified copies of the priority documents have been received in Application No. . 

3-D Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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Art Unit: 3731 

DETAILED ACTION 
Response to Arguments 

1 . Applicant's arguments, see pg 2, lines 3-6, filed 28 June 2004, with respect to the 
rejection(s)of claim(s) 1 and 13-15 under 35 U.S.C. 102(b) have been fully considered 
and are persuasive. Therefore, the rejection has been withdrawn. However, upon 
further consideration, a new ground(s) of rejection is made in view of O'Brien 5320107. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

3. Claims 1 , 5, and 13-15 are rejected under 35 U.S.C. 102(b) as being anticipated 
by O'Brien 53201 07. 

4. O'Brien teaches a device for detecting the flow of gas through at least one 
opening in an object, the device comprising: an inlet; a chamber having an interior; an 
outlet open to ambient pressure and configured so as to restrict flow to a greater degree 
than the inlet; a pressure displaceable member having an inner face exposed to and 
contiguous with the interior of the chamber and an outer face exposed to the ambient 
pressure; the member is displaceable as a result of a differential in respective pressures 
of the chamber interior and the ambient pressure; and wherein the outlet is configured 
so as to restrict flow therethrough to a greater degree than the flow is restricted by the 
inlet. 
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Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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6. Claims 2 and 3 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
O'Brien in view of Hamilton 5520167. 

7. As to claim 2, O'Brien teaches the device of claim 1 . O'Brien fails to teach an 
attaching member. 

8. Hamilton teaches a device with a common attaching member 10 for allowing the 
attachment of different masks. Therefore it would have been obvious to one of ordinary 
skill in the art to use the attachment member of Hamilton to attach different size masks 
to allow for use with a child or an adult (col. 1 , lines 52-53). 

9. Claims 6-8 and 12 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over O'Brien. 

10. As to claim 6, O'Brien teaches the device of claim 1 . O'Brien fails to specifically 
teach wherein the pressure displaceable member is removably coupled to a visual 
indicator of displacement of the pressure displaceable member or a casing removably 
attached to the device. However it would have been obvious to one of ordinary skill in 
the art to make the pressure displaceable member or the casing removable for 
maintenance such as cleaning or repair. 

11. As to claims 7 and 8, O'Brien teaches the device of claim 6 wherein the visual 
indicator comprises a movable element and a graduated scale 30 for indicating an 
extent of the movement thereof; and wherein the movable element is tensionably 
connected to the pressure displaceable member, such as to have a normal position at 
zero tension and wherein increasing displacement causes increasing tension against 
the displacement (col. 3, lines 12-27). 
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12. Claims 9-1 1 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
O'Brien in view of Aylsworth et al. 591 1219. 

1 3. O'Brien teaches the device of claim 1 . O'Brien fails to teach where the pressure 
displaceable member is operatively associated with a sensor. 

14. Aylsworth et al. teaches a device with a common sensor for communicating with 
the user or care giver (col. 2, lines 36-37). Therefore it would have been obvious to one 
of ordinary skill in the art to modify the device of O'Brien to include the sensor of 
Aylsworth et al. to measure flow and store data associated with the sensor (col. 3, lines 
18-33). 

15. O'Brien/Aylsworth teaches the device of claim 9, wherein the indication is any 
one of a group comprising visible, audible and tactile indications (col. 7, lines 11-13); 
and wherein the indication is transmittable to a remote receptor (col. 7, lines 38-44). 
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Contacts 


Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michael G. Mendoza whose telephone number is (703) 
305-3285. The examiner can normally be reached on Mon.-Fri. 8:00 a.m. - 5:00 p.m.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Glenn Dawson can be reached on (703) 308-4304. The fax phone numbers 
for the organization where this application or proceeding is assigned are (703) 872-9306 
for regular communications and (703) 872-9306 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is (703) 308- 
0858. 


MM 

August 1 3, 2004 



GLENN K. DAWSOK' 
PRIMARY EXAMINE^ 



